ClVIL SERVI CE COW SSI ON M NUTES
March 3, 1999

A regul ar neeting of the Gvil Service Conm ssion was held at 2:30 p.m,
i n Room 310 at the County Adm nistration Building, |1600 Pacific H ghway,
San Diego, California.

Present were:
Mary Gaen Brunmitt
Gordon Austin
Sigrid Pate
Conpri sing a quorum of the Conmm ssion

Absent were:

d ori a Val enci a- Cot hr an
Roy Di xon

Larry Cook, Executive Oficer
Arne Hansen, Deputy County Counsel
Joy Kutzke, Reporting



ClVIL SERVI CE COW SSI ON M NUTES
March 3, 1999

2:00 p.m CLOSED SESSI ON: Di scussi on of Personnel Matters and
Pendi ng Litigation

2:30 p.m OPEN SESSI ON: Room 358, 1600 Pacific Hi ghway,
San Diego, California 9210l

PRE- AGENDA CONFERENCE

Di scussion ltens Cont i nued Ref erred W t hdr awn
6,7, 13, 14 5

COMVENTS Motion by Pate to approve all itens not held for discussion,
seconded by Brummtt. Carried.

CLOSED SESSI ON AGENDA
County Adm nistration Center, Room 458
(Notice pursuant to Government Code Sec. 54954. 2)
Menbers of the Public may be present at this
| ocation to hear the announcenent of the
Cl osed Sessi on Agenda

A.  Comm ssioner Brummtt: Andrea LeC erc, Esq., on behalf of Brent
Koerting appealing an Order of Conmpul sory Leave from Depart nent
of Public Wrks.

M NUTES
1. Approval of the Mnutes of the regular neeting of February 3, 1999.

Appr oved.

CONFI RVATI ON OF ASSI GNIVENTS/ REASSI GNVENTS

2. Comm ssioner Dixon as hearing officer in the appeal of Bessie
Cotti ngham appealing an Oder of Renoval from the Health and Human
Servi ces Agency.

Conf i r med.
3. Commi ssi oner Val enci a-Cot hran reassigned as hearing officer in the
appeal of Susan Marcus appealing an Order of Denotion in Conpensation and
Transfer from the Public Defender. Comm ssioner Dixon previously
assi gned.

Conf i r med.



4.

Comm ssioner Pate as hearing officer in the appeal of Indira M

Avadhani from an Order of Term nation fromthe Probation Departnent.

Confirned.

W THDRAVWAL S

5.

Commi ssi oner Di xon: Robert C. Rice, Esq. on behalf of Robert Parsons

appealing an Order of Renoval fromthe Health and Hunan Servi ces Agency.

W t hdr awn.

SELECTI ON PROCESS FI NDI NGS/ COVPLAI NTS

Conpl ai nts

6. David A. Pugh appealing DHR s determi nation that he is ineligible to
conpete in the recruitnment process for Food Services Wrker and Conmunity
Service Oficer.

7.

RECOMVENDATI ON:  Deny request.

M. Pugh addressed the Comm ssion regarding DHR s determ nation that
he was ineligible to conpete in the recruitnment process for Food
Servi ces Wrker and Community Service Oficer. Blair Provo, responded
on behalf of DHR explaining that M. Pugh had been dism ssed during
his probationary period as a Food Services Wrker in 1995. She
expl ained that the circunstances surrounding DHR s determ nation in
this matter do not necessarily disqualify applicant indefinitely.
Conditions of dismssal and classifications to which prospective
applicants apply are elenents in determning future eligibility.

Motion by Brunmitt to approve staff recomrendati on; seconded by
Pate. Carri ed.

Mar k Hamersly appealing the renoval of his name by DHR fromthe Deputy

Probation O ficer enploynent |ist.

RECOMMENDATI ON:  Deny request.

M. Hanmersly presented his concerns to the Conmm ssion regarding the
renoval of his name from the Deputy Probation Oficer enploynent [ist
by DHR as the result of the background investigation by the Probation

Depart nent . The issues involved in this matter surrounded the
validity of the accreditation of the institution from which M.
Hanersly obtained his Bachelor’s and Master’s Degrees. Merrillyn

Carpenter, on behalf of the Probation Departnent, responded that the
school is currently under investigation and is not considered to be
an accredited university by the County.



Motion by Pate to approve staff recommendati on; seconded by
Brunmitt. Carried.

Fi ndi ngs

8. Armando C. Solorio appeal of renoval of his nane by DHR from the
enpl oynment list for Correctional Deputy Probation Oficer.

9. Randy Estigoy appeal of renoval of his nane by DHR from t he enpl oynent
list for Corrections Deputy Sheriff.

10. Luisito R Del os Reyes appeal of renoval of his name by DHR from the
enpl oynent list for Corrections Deputy Sheriff.

11. Tessa A. Kaupe appeal of renoval of her nanme by DHR from the
enpl oynent list for Corrections Deputy Sheriff.

12. Kevin P. Carson appeal of renoval of his nanme by DHR from the
enpl oynent list for Corrections Deputy Sheriff.

RECOMVENDATI ON: Ratify item Nos. 8 through 12. Appellants have been
successful in the appellate process provided by Cvil Service Rule
4.2.2.

[tem Nos. 8 through 12 ratifi ed.

COVPULSORY LEAVE
Fi ndi ngs

13. Comm ssioner Brummitt: Andrea LeC erc, Esq., on behalf of Brent
Koerting appealing an Order of Conpul sory Leave from Departnent of Public
Wor ks.

FI NDI NGS AND RECOMVENDATI ONS:

Enpl oyee has been enpl oyed by the Departnent of Public Wrks (DPW as
an Equi pnent Operator for the past ten years and has perforned
satisfactorily during that tinme period. Enpl oyee testified that he
began having problens with DPW in 1991 and by early 1998 his
difficulties escalated to the point of sleep deprivation which
resulted in drowsiness while driving l|arge commercial vehicles.
Testinony at the hearing revealed DPWs offers of solutions to
al l eviate Enpl oyee’ s concerns. Enpl oyee was referred for a fitness
for duty exam wherein it was determ ned that he was unfit for duty.
The Departnent placed Enpl oyee on Conpul sory Leave (on two occasions)
and Fam |y Leave. Enpl oyee filed an appeal with the Conm ssion the
second tine the Departnment placed him on Conpul sory Leave at which
time the matter proceeded to hearing. This hearing officer concludes
that DPW was diligent in communicating wth Enployee in witing
regardi ng his enploynent status. DPW nmay have been di sadvantaged in
its communication with Enpl oyee because of questionable comunication
from EAP. Enpl oyee may have been inproperly placed on Famly Leave.



It is this hearing officer’s recommendations that: The Oder of
Compul sory Leave commenci ng October 24, 1998 is affirned. Enpl oyee
was properly placed on Conpul sory Leave comencing on that date, and
the Conpul sory Leave should continue until such tinme that Enployee is
deened able to return to work by the appropriate expert(s); this
proposed decision is without prejudice, i.e., enployee nay request
the Gvil Service Commssion to take further action if the nerit
basis of the personnel systemis allegedly violated as it relates to
Compul sory Leave; and that this proposed decision shall becone
ef fective upon the date of approval of the Cvil Service Comm ssion.

Motion by Brunmtt to approve Findings and Recommendati ons;
seconded by Pate. Carried.

I NVESTI GATI ONS

Fi ndi ngs

Comm ssioner Pate: John Richards, Esq. on behalf of Alicia Mariscal

requesting a Rule Xl investigation regarding the manner in which her
enpl oynent ended with the Departnent of Agriculture, Wights and Measures.

FI NDI NGS AND RECOMVENDATI ONS:

Conmpl ai nant had been enployed in the Departnent of Agriculture,
Weights & Measures (AWM from 1977 until the tine of her resignation
on April 23, 1997. In 1994, Conplainant filed various requests to
County organi zations regarding her enploynent dissatisfaction wth
the AWM culmnating in a court decision as a result of her claim of
constructive di schar ge. Thi s i nvestigation reveal ed t hat
constructive discharge my relate only to enploynent disputes
generated by enployees in the private sector and this investigative
officer could find no evidence of a public entity having mde a
deci sion on constructive discharge. The G vil Service Comm ssion of
the County of San Diego is authorized by Charter to investigate
all egations of forced resignation. Thi s i nvestigation was
approached primarily as an allegation of forced resignation rather
than constructive discharge. According to the courts, constructive
di scharge is neither a tort nor a breach of contract; it is a
doctrine that transfornms a resignation into a firing. Condi ti ons
giving rise to the resignation nust be sufficiently extraordi nary and
egregious to overcone a reasonable enployee to remain on the job. A
constructive discharge can only exist if a reasonable person faced
with alleged intolerable enployer actions or working conditions would
have no reasonable alternative but to quit. This investigative
of ficer concludes that the verbal and witten responses given by the
County in response to the various conplaints appear to be reasonabl e.
It is therefore recommended that: (1) the Gvil Service Conm ssion
determne that the Departnent of Agriculture, Wights and neasures
did not violate the nerit basis of the personnel system (2)
Conpl ainant’ s claim of constructive discharge be denied; and (3) the
Commi ssion read and file this report.



Motion by Pate to approve Findings and Recommendati ons; seconded
by Brummitt. Carri ed.
OTHER MATTERS
Ext ensi on of Tenporary Appoi ntnents
15. Health and Human Servi ces Agency
1 Residential Care Wbrker | (Susan Heard)
16. Planning and Land Use
1 Associate Planner (Stella Cal dwell)
RECOMVENDATI ON: Ratify item Nos. 15 and 16.
[tem Nos. 15 and 16 ratifi ed.

17. Everett Bobbitt, Esq. requesting paynent of interest on previous
actions invol ving back-pay.

RECOMVENDATI ON:  Approve Suppl enental Order awardi ng interest on back
pay.

Staff reconmmendati on approved.
18. Conm ssi oner Val enci a- Cot hran: Executive Oficer’s Conpensati on.
RECOMVENDATI ON: Grant a 4. 8% sal ary adj ust nent.
Comm ssion President’s reconmendati on approved.

19. Public Input.

ADJOURNMVENT: 3:15 p.m

NEXT MEETI NG OF THE ClVIL SERVI CE COMWM SSI ON W LL BE APRIL 21, 1999.



